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IN THE 


United States Court of Appeals 

For the District of Columbia. 

No. 9629 

EMILY WETZEL, Appellant 

v. 

THEODORE BRITTON, Deputy Commissioner U. S. 

Employees’ Compensation Commission, and GENERAL 

ACCIDENT FIRE AND LIFE ASSURANCE CORPO¬ 
RATION, LTD., of Perth, Scotland, Appellees 

BRIEF FOR APPELLANT 
Jurisdictional Statement 

A Complaint in the Court below was filed seeking in¬ 
junction and other relief because of an order entered by 
the Deputy Commissioner, appellee herein. That Court had 
jurisdiction by virtue of paragraph (b), Sec. 21 of the 
Longshoremen’s and Harbor Workers’ Compensation Act 
(Act of March 4,1927, C. 509, 44 Stat. 1424, 33 U. S. C. Ch. 
18) made applicable to certain employees in the District of 
Columbia by Act of May 17,1928, c. 612, 45 Stat. 600, Title 
36, Sec. 501, 502, District of Columbia Code 1940. 

This Court has jurisdiction by virtue of the Act of March 
3,1901, c. 854, 31 Stat. 1225, Title 17, Sec. 101 of the District 
of Columbia Code, 1940, inasmuch as a final order was 
entered granting summary judgments in favor of defend¬ 
ant-appellees. (App. 10.) 
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Statement of the Case 

The pertinent facts in this case for the purposes of this 
appeal have been agreed upon by the parties hereto and 
set forth by stipulation in a statement of the case under 
Rule 76 of the Federal Rules of Civil Procedure, approved 
by the District Court. This stipulation or statement of the 
case may be found in the record, pages 1 to 6, and will be 
summarized briefly below. 

Plaintiff herein was regularly employed on week days, 
and on the day of the accident from 8:30 a. m. until 5:30 
p. m. She normally worked as a stenographer or secretary 
in the building of her employer at 1605 New Hampshire 
Avenue, N. W., Washington, D. C., but occasionally went 
on errands for her employer away from this building. She 
was not only permitted but directed to obtain lunch in the 
middle of this working day at a time convenient to her 
employer and for this purpose she was given a one hour 
lunch period at such time. The employer exercised no con¬ 
trol over where she ate her lunch. The employer did not 
furnish lunch and it was necessary for her to cross a street 
in order to get to any public place where lunch could be 
purchased. (App. 2.) 

At the time of her injury plaintiff went out to lunch at 
about 12 o’clock noon. She was proceeding to cross the 
street immediately in front of said office building with the 
intention of going to a cafeteria at 15th Street and Penn¬ 
sylvania Avenue, N. W. when she was struck by a taxicab 
and seriously injured. She often took her lunch at this 
particular cafeteria because she found the food there was 
more substantial and less expensive than other available 
places. (App. 2.) 

Appellant’s claim under the Longshoremen’s and Harbor 
Workers’ Compensation Act (District of Columbia Work- 
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men’s Compensation Act) was rejected by the appellee 
Deputy Commissioner on the theory that her injury did not 
arise out of and in the course of employment. (App. 3.) 

Upon appellees’ motions to dismiss appellant’s complaint 
for injunction in the District Court the sole question at 
issue was whether appellant’s injury arose out of and in 
the course of employment. This was fully argued and the 
Court denied appellees’ motions to dismiss. (App. 3.) 
Thereafter upon motion for summary judgment the ques¬ 
tion of whether appellant’s injury arose out of and in the 
course of employment was again argued before another 
Justice of the District Court and the said District Court 
granted summary judgment for the defendants, appellees 
herein. (App. 4.) 

The same question is presented on this appeal, to-wit, 
whether appellant’s injury above referred to arose out of 
and in the course of her employment within the meaning 
of the said Longshoremen’s and Harbor Workers’ Com¬ 
pensation Act. 


Statutes Involved 

The Statute involved is the Longshoremen’s and Harbor 
Workers’ Compensation Act, Act of March 4, 1927, c. 509, 
44 Stat. 1424, 33 U. S. C. ch. 18, as made applicable to the 
District of Columbia, by Act of May 17, 1928, c. 612, 45 
Stat. 600, Title 36, Sec. 501 of The District of Columbia 
Code 1940. Particularly the section thereof involved is 
Sec. 2 (2) of said Act (33 USC 902 (2)) which in part is as 
follows: 

“The term ‘injury’ means accidental injury or death 
arising out of and in the course of employment • * 
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Assignment of Errors 

The appellant relies upon the following assignment of 
errors: 

The Court below erred in granting summary judgment 
to defendants, appellees herein, 

1. In failing to hold as a matter of law that appellant’s 
injuries arose out of and in the course of her employment 
and that accordingly appellant was entitled to compensa¬ 
tion under the Longshoremen’s and Harbor Workers’ Com¬ 
pensation Act (District of Columbia Workmen’s Compen¬ 
sation Act.) 

2. In refusing to enjoin the appellee Deputy Commis¬ 
sioner Theodore Britton, from entering a final order deny¬ 
ing compensation to appellant and failing and refusing to 
suspend or set aside the findings of fact and order entered 
by said Deputy Commissioner insofar as they denied com¬ 
pensation to the appellant. 

Summary of Argument 

1. Injuries sustained while an employee is going to or 
from lunch arise out of and in the course of employment. 

(a) It has been so held in two cases, to-wit the only 
cases, arising under the Statute here involved. The 
opinions in these controlling cases, both decided by this 
Court, indicate no qualification of this rule affecting 
the instant case. None is warranted. 

(b) Such injuries are also held compensable by the 
better decisions construing state compensation statutes. 

2. It is particularly clear that such injuries arise out of 
and in the course of employment where, as in the instant 
case, the employee is directed to procure lunch, it is neces¬ 
sary for him to cross a street in order to do so, and the 
injuries are sustained by the employee while crossing the 
street. 
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3. The Deputy Commissioner’s rejection of Appellant’s 
claim is subject to judicial review since there is no question 
ol’ fact or question of applying facts to the law but simply 
a question of law involved. 

Argument 

There appear to be only two reported cases involving the 
question of injuries sustained by an employee going to or 
coming from lunch under the Longshoremen’s Compensa¬ 
tion Act above referred to. Both arose in this jurisdiction 1 
and were decided by this Court. When read together they j 
lay down a definite rule of law in the words of this Court 
that “injuries sustained while an employee is going to or ! 
coming from lunch [arise] out of and in the course of em¬ 
ployment.” ( London i Guarantee <£ Accident Co. Ltd. v. 
Britton , 78 App. D. C. 195,138 F. (2d) 932, 933.) 

I 

The first of these two cases involving lunch time injur- j 
ies is Cardillo v. Hartford Accident & Indemnity Co., 71 j 
App. D. C. 330, 109 F. (2d) 674, in which certiorari was j 
denied by the Supreme Court, 309 U. S. 689, 84 L. ed. 
1032, 60 S. Ct. 891 (1940). Here the employee was the 
driver of a sightseeing car. He had no regular working 
hours but ate lunch according to the opportunities pre- j 
sen ted. At about 10:30 a. m. he was instructed to go to 
Mount Vernon and pick up passengers there at noon. He 
arrived at 11:15 A. M. “Having forty-five minutes to wait, I 
he decided to have lunch. There was a restaurant at Mount J 
Vernon. However, Garner drove some two miles to a lunch- j 
room, which was not on the route he had just taken but was J 
on another route which he might have taken between Wash- I 
ington and Mount Vernon. He ate lunch and started back. j 
About 11:50, when he was a quarter of a mile from Mount | 
Vernon, the car overturned and he was injured.” This I 
Court held the injury arose out of and in the course of em- j 
ployment, stating: 
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“As drivers can seldom work all day at their maximum 
efficiency without eating lunch, their eating lunch 
serves their employers’ purposes as well as their own.” 

It is true that in this case the employee was employed to 
drive a car and the opinion stated that the case was stronger 
when the employee is employed to drive his employer’s car 
and is rightfully driving it when he is injured. There is 
no indication in the opinion, however, that this was a neces¬ 
sary fact. Quite the contrary, it is clearly indicated that 
the recovery would have been the same had the employee 
been walking in that the opinion continued: 

“To eat at Mount Vernon would have required less 
driving, or none, but the record does not tell us how 
much walking it would have required.” 

The plain import of this case is that if one who is normally 
expected to go out to eat lunch in the middle of a long 
working day is injured while doing so the injury arises out 
of and in the course of employment. The appellees will 
attempt to distinguish this case on the basis of hair-split¬ 
ting and unconvincing distinctions between an employee 
whose services required them to move from place to place 
in the course of the day or to drive vehicles. Mr. Justice 
Goldsborough of the Court below in dismissing defendant 
appellees’ motions to dismiss stated: 

“Those distinctions don’t appeal to me”. 

There is certainly no indication in the opinion that this 
Court intended to give support to any such artificial and 
unrealistic distinctions. On the other hand the opinion 
shows that the basis of the decision is the fundamental fact 
that the procurement of lunch serves the employer since it 
is impossible to work at full efficiency without lunch. There 
is every indication in the opinion that this Court intended 
to and did lay down a flat rule of law and this intention is 
underscored and reinforced by this Court’s interpretation 
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in a subsequent case which did not involve a driver or 
itinerant employee. 

In London Guarantee & Accident Co. Ltd. v. Britton , 78 
App. D. C. 195, 138 F. (2d) 932, supra , the second of the 
two cases involving lunch time injuries, the Court said flatly 
in this regard: 

“And finally, this Court has recently held that injuries 
sustained while an employee is going to or from lunch 
arose out of and in the course of employment. Car- 
dillo v. Hartford Accident & Indemnity Co., 1940, 71 
App. D. C. 330, 109 F. 2d. G74. We there stated that 
because employees ‘can seldom work all day at their 
maximum efficiency without eating lunch, their eating 
lunch serves their employer’s purposes as well as their 
own.’ ” 

In this last ease the Deputy Commissioner had found that 
the employee, a salesman in a retail hat store, was sent out 
to get lunch for himself and others, but the carrier con¬ 
tended that the employees had established between them¬ 
selves a practice of bringing back lunch for each other, that 
the employee would have gone out at this time for himself 
in any event, and that the employer did not pay for the 
lunches. This Court stated the appeal was “wholly with¬ 
out merit” and after making the above quoted categorical 
statement of the holding in Cardillo v. Hartford Accident 
case supra, it brushed aside the contentions of the appellant 
with the following statement: 

“And this in the teeth of a recent decision of this 
Court which makes all the contentions of appellant 
irrelevant.” 

These decisions represent a logical and reasonable de¬ 
velopment of the general rule that it is not necessary for 
the particular activity of the employee to be for the sole 
benefit of his employer in order for the injury sustained 
to be compensable. It is entirely sufficient if the employee 
is engaged in an activity which inures to his own benefit if 
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it is directly or indirectly also for the benefit of the em¬ 
ployer. The question of control of the employee by the 
employer at the particular time is not determinative (See 
Cardillo v. Liberty Mutual Ins. Co., ... U. S. ..., 91 L. ed. 
743, 1947). 

Moreover, these decisions are in line with the better au¬ 
thority construing the various State compensation laws, al¬ 
though some State courts have construed the local statutes 
in a more restrictive fashion; and it is admittedly impossi¬ 
ble to reconcile the State court decisions in the various 
jurisdictions and sometimes even the cases within a State 
are difficult to reconcile with each other. For example, a 
clear application of these two general principles similar to 
their application in the above cases from this jurisdiction 
may be found in Bollard v. Engel, 254 App. Div. 162, 4 N. 
Y. S. (2d) 363, aff'd in 278 N. Y. 463, 17 N. E. (2d) 130. 

Here the deceased was an automobile salesman. At 
about 5:30 in the afternoon he left his office and went across 
the street to a restaurant to obtain supper, intending there¬ 
after to work until about 10:00 P. M. While crossing the 
street for the purpose of returning to his employer’s prem¬ 
ises he was struck by an automobile and fatally injured. 
The Court in holding that the injury arose out of and in the 
course of employment, under the identically worded New 
York statute used the following expressions: 

“These words should be given a broad and liberal con¬ 
struction in conformity to the humanitarian pur¬ 
pose of the statute # * *. It is true that the lunch 
hour is part of the time which the employee devotes to 
a purpose ancillary to his work. In order that a work¬ 
man may continue to render service it is essential that 
he should eat. • * * While a workman is eating it 
is true that he ministers unto himself, but in a remote 
sense this act contributes to the furtherance of the 
work of the employer.” 
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This decision was cited with apparent approval by this 
Court in the Cardillo v. Hartford Accident case, supra. See 
also Dcsautel v. North Dakota Workmen’s Compensation 
Bur., 72 X. D. 37,4 X T . W. (2d) 581). Here a ward attendant 
went to her own home which w r as across the street from 
her employer’s place, for lunch. She was injured on her 
own premises during the lunch period. The Supreme Court 
of North Dakota reversed the trial court and held that the 
injury was compensable. The statutory provision was not 
identical, however, this Court’s decision in the Cardillo 
case, supra, and the New York case of Bollard v. Engel, 
supra, were relied upon as authority. 

Without burdening the Court with too many cases from 
other jurisdictions the following cases permitting recovery 
of compensation for injuries while employees were going 
out for lunch are referred to: Monroe County v. Indus¬ 
trial Commission, 184 Wis. 32, 198 N. W. 597; Manchester 
Street Ry. Barrett, 265 Fed. 577 (1stdr.J. Rainford v. 
Chicago Street Railway Compcmy^ I11.-287, 124 N. E. 643. 
In the Rainford case, a street car conductor stopped the 
car he was operating to go into his house and tell his wife 
to pack his lunch. In walking around the trolley he was 
struck by an automobile. The Court in holding for the 
plaintiff stated: 

“Such an act as procuring lunch is reasonably inci¬ 
dental to the performance of the work of an employe, 
being one of the necessities imposed by nature. That 
which is reasonably necessary to the health and com¬ 
fort of the employe, although personal to him, is inci¬ 
dental to the employment and service.” 

An interesting analogy is presented in the case of Spees 
v. Boone County, 119 Nebr. 55, 227 N. W. 87, 318. Here 
a man w’as engaged for road work by the day, being paid 
$3.50 for himself and $4.00 for his team of horses. At noon 
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he took the horses some distance to his own farm to feed 
them. While feeding them he was kicked and injured. The 
Court held that the injury arose out of and in the course of 
employment because horses can not work properly all day 
without being fed. It is respectfully submitted that there 
is a definite similarity in this respect between horses, bus 
drivers, and young lady stenographers. 

It is particularly clear that appellant’s injuries arose 
out of and in the course of employment because she not only 
was permitted but directed to take lunch in the middle of 
the day (App. 2). In other words the employer realized 
the benefit accruing to him from this refreshment. This 
makes the instant case indistinguishable on its facts from 
London Guarantee dc Accident Co., Ltd. v. Britton, 78 App. 
D. C. 195,138 F. (2d) 932, supra, in which the employee was 
sent out to get lunch for himself and other employees. 

Further it was necessary for the appellant to cross a 
street to procure lunch since there were no restaurants in 
the block where she was working on the day of her injury 
(App. 2). Thus crossing a street wms a necessary hazard 
in carrying out the direction to procure lunch. Even 
courts which do not recognize fully that an injury sustained 
while going to or from lunch is compensable, hold that such 
injuries are covered w’hen a special hazard is involved. 
See for example, Industrial Commission of Ohio v. Henry, 
124 Ohio St. 616,180 N. E. 194. 

In this case the employee was a milk wagon driver. He 
reported to work at 2 o’clock a. m. He ordered his milk, 
fed his horse and then in accordance with permission from 
his employer, went to breakfast at the nearby Hamburg 
Restaurant. In order to reach this particular restaurant, 
but not certain other restaurants, it was necessarv to cross 
railroad tracks in the street on the north border of the 
dairy premises. On returning from breakfast at about 
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3:40 a. m. the employee was injured by a train. Compen¬ 
sation was denied by the Industrial Commission on grounds 
that the injury was not covered by the statute, but allowed 
on appeal by the Court of Common Pleas. The lower court 
was affirmed by the Court of Appeals and in turn by the 
Supreme Court of Ohio. The Supreme Court stated in 
its opinion that since the restaurant was a reasonable one 
for the employee to go to and since the breakfast he ob¬ 
tained evidently contributed to his efficiency as it was per¬ 
mitted by the employer, and since it was necessary to cross 
the railroad track in order to return from the particular 
restaurant, the injury was compensable. The instant case 
is substantially stronger than even this Ohio case in that 
it was not merely convenient but absolutely necessary for 
the appellant here to cross a public highway in order to get 
lunch. 

It has been frequently held and recently emphasized by 
the Supreme Court in Cardillo v. Mutual Liberty Insurance 

Co., .... U. S., 91 L. ed. 743, 1947, that a Deputy 

Commissioner’s finding that an injury did or did not arise 
out of and in the course o/- employment is conclu¬ 
sive if supported by evidence and is not inconsistent with 
law. This rule, however, is not applicable in any respect 
to the instant case since in this case there is no question 
whatever as to the exact facts and there is no question of 
applying these facts to a recognized rule of law. If this 
finding were not reviewable no finding of a Deputy Com-. 
missioner that an injury did or did not arise out of and in 
the course of employment would be reviewable by the 
courts. This would render nugatory all of the court de¬ 
cisions under the Longshoremen’s and Harbor Workers’ 
Compensation Act, insofar as they have determined under 
what circumstances an employee’s injuries arise out of and 
in the course of employment, since these cases could be 
ignored at the whim of any deputy commissioner without 


12 


review. Compare, Ward v. CardUlo , 77 App. D. C. 343, 
135 F. (2d) 260 in which this Court stated: 

“Much of the argument in this Court for appellees is 
based upon the principle that the Commissioner’s find¬ 
ings when supported by substantial evidence, are not 
subject to review by this Court. But we think this 
argument has no proper place here, for the question is 
not one of fact but of law.” 

Conclusion 

It is therefore respectfully submitted that the action of 
the lower Court in granting summary judgment to the 
appellee-defendants should be reversed. 

Respectfully submitted, 

HENRY H. GLASSIE, 
1009 Tower Building, 
Washington, D. C., 
Attorney for Appellant. 

Barbour, Garnett, Pickett, 

Keith & Glassie, 


Of Counsel. 
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JOINT APPENDIX 
Case No. 9629 

1 IN THE 

DISTRICT COURT OF THE UNITED STATES 


for the District of Columbia 


EMILY WETZEL, 

Plaintiff, 

vs. 

THEODORE BRITTON, Deputy Com¬ 
missioner, U. S. Employees’ Compen¬ 
sation Commission and GENERAL 
ACCIDENT FIRE & LIFE ASSUR¬ 
ANCE CORPORATION, LTD., OF 
PERTH, SCOTLAND, 

Defendants. 


Civil No. 36643. 


Stipulation of Record on Appeal 

It is hereby stipulated in accordance with Rule 7 V 6 of the 
Federal Rules of Civil Procedure by and between the par¬ 
ties to the above cause by their respective counsel that the 
following facts shall be considered the complete record on 
appeal to the United States Court of Appeals for the 
District of Columbia in the above cause: 

The plaintiff, Emily Wetzel, was employed from January 
1,1945, until the date of the accident, to-wit, September 28, 
1945, as a stenographer or secretary by the Provisional 
Government of the French Republic in its office building 
located at 1605 New Hampshire Avenue, Northwest, Wash¬ 
ington, District of Columbia. The employer was insured 
by the General Accident Fire & Life Assurance Corpora¬ 
tion, Ltd., pursuant to the provisions of the District of 
Columbia Workmen’s Compensation Act. 
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Plaintiff’s regular employment on week days and on the 
day of the accident was from 8:30 a. m. to 5:30 p. m. The 
employer occasionally sent her on errands away from its 
office building where she normally worked. She was regu¬ 
larly permitted and directed to obtain lunch in the 
2 middle of this working day at a time convenient to the 
employer, and for this purpose she had a one hour 
lunch period at such time. The employer did not furnish 
her with lunches nor was there any public place where they 
could be purchased on the premises in which she normally 
worked or in the block in which said premises were located. 
The employer exercised no control over where she spent her 
lunch hour or ate her lunches. 

On the day of the injury, to-wit, September 28, 1945, 
plaintiff was proceeding to lunch at about 12 noon. She was 
crossing the street immediately in front of said office build¬ 
ing when she was struck by a taxicab and seriously injured. 
At the time she had the intent of obtaining lunch at the S. 
& W. Cafeteria at 15th & Pennsylvania Avenue, Northwest, 
and intended to go to this address by bus. She often ate her 
lunch at this particular restaurant because she felt the food 
there was more substantial and cheaper than at other avail¬ 
able places, and on this particular day she had an engage¬ 
ment, made the previous evening, to lunch there at approxi¬ 
mately 12:15 p. m. with a friend of hers who was not an 
employee of the employer. She took with her a book which 
she was reading and which she had agreed to loan this friend 
when they met for lunch. 

Pursuant to the provisions of the District of Columbia 
Workmen’s Compensation Act, the employer was given no¬ 
tice of the injury, a claim for compensation was filed by 
the employee and thereafter controverted by the employer, 
hearings were held before the United States Employees’ 
Compensation Commission, District of Columbia Compen¬ 
sation District, and finally an order was entered by the 
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Deputy Commissioner, Theodore Britton, on August 7, 
1946, rejecting her claim for the reason, to wit “that 
3 the injury did not arise out of and in the course of 
employment”. A copy of said order marked “Ex- 
hibit A” is appended hereto and made a part hereof. 

Claimant, Emily Wetzel, commenced this action in the 
District Court of the United States for the District of 
Columbia by Bill of Complaint for Injunction filed on Sep¬ 
tember 6, 1946 against the Deputy Commissioner, the em¬ 
ployer and the insurance carrier, for a review of the said 
compensation order and praying that the Deputy Commis¬ 
sioner be enjoined from entering a final order denying com¬ 
pensation to the plaintiff and that the said compensation 
order and findings of fact be set aside insofar as they denied 
compensation to plaintiff. 

Upon defendants’ motions to dismiss the complaint the 
cause came on for hearing in open court and after argu¬ 
ment by opposing counsel on the issue whether the injury 
arose out of and in the course of employment, an order 
was entered denying defendants’ motions to dismiss, on 
January 20, 1947. 

A stipulation was entered into between the parties on 
March 12, 1947 providing that the Provisional Government 
of the French Republic should not be a party to this action, 
but that the defendant, General Accident Fire & Life As¬ 
surance Corporation, Ltd. should remain bound by all or¬ 
ders, judgments and decrees of this Court in this action, 
and in the event of compensation being awarded the claim¬ 
ant, Emily Wetzel, such compensation award would be paid 
by said Assurance Corporation, in all respects as if the 
said Provisional Government had been and was still a 
party to this action. 

Defendants by their answers denied plaintiff’s allegation 
that the said compensation order was not in accordance with 
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law. Upon plaintiff’s motion for summary judgment 
4 and defendants ’ cross motions for summary judgment 
the cause again came on for hearing in open court 
and after argument by opposing counsel on the issue wheth¬ 
er the injury arose out of and in the course of employment, 
judgment was rendered and entered in favor of defendants 
dismissing plaintiff’s complaint on May 12, 1947, a copy of 
said judgment marked “Exhibit B” is appended hereto and 
made a part hereof. 

The issue presented in this cause is whether upon the 
uncontroverted facts as stipulated herein the injuries sus¬ 
tained by the plaintiff, Emily Wetzel, on September 28, 
1945 arose out of and in the course of employment so as 
to entitle her to an award of compensation under the Dis¬ 
trict of Columbia Workmen’s Compensation Act. 

Plaintiff, Emily Wetzel, filed a Notice of Appeal on the 
22 day of July, 1947, a copy of which notice marked “Ex¬ 
hibit C” is appended hereto and made a part hereof. 

A Statement of Points to be relieved on by plaintiff on ap¬ 
peal marked “Exhibit D” is appended hereto and made a 
part hereof. 

Barbour, Garnett, /s/ HENRY H. GLASSIE, 

Pickett, Keith & Attorney for Plaintiff. 

Glassie 

/%/ RICHARD W. GALIHER, 

Attorney for Defendant, General 
Accident Fire & Life Assurance 
Corporation, Ltd., 

/%/ GEORGE M. FAY, 

United States Attorney, 




5 


/s/ DANIEL B. MAHER, 

Assistant United States Attorney, 
Attorneys for Defendant, Britton. 

/s/ Ward E. Boote, 

Chief Counsel, 

Federal Security Agency, 

Bureau of Employees' Compensation. 

/s/ Herbert P. Miller, 

Assistant Chief Counsel, 

Of Counsel. 

Approved: 

James M. Proctor, 

Justice. 
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Exhibit “A” 


FEDERAL SECURITY AGENCY 
Bureau of Employees Compensation 

DISTRICT OF COLUMBIA COMPENSATION 

DISTRICT 

In the matter of the claim for compen¬ 
sation under the District of Colum¬ 
bia Workmen’s Compensation Act. 

MISS EMILY WETZEL, 

Claimant, 
vs. 

PROVISIONAL GOVERNMENT 
OF THE FRENCH REPUBLIC, 

Employer , 

GENERAL ACCIDENT FIRE & 

LIFE ASSURANCE CORPORA¬ 
TION, LTD., 

Insurance Carrier. 


Compensation 
Order Rejection 
of Claim Case No. 
16926-10 


Such investigation in respect to the above-entitled claim 
having been made as is considered necessary, and a hear¬ 
ing having been duly held in conformity with law, the 
Deputy Commissioner makes the following 

FINDINGS OF FACT 

That from January 1, 1945, to September 28, 1945, the 
claimant above named was in the employ of the employer 
above named, whose address was 1704 18th Street, North¬ 
west, Washington, District of Columbia; that the employer 
wms subject to the provisions of an Act of Congress ap¬ 
proved May 17, 1928, entitled “An Act to provide compen¬ 
sation for disability or death resulting from injury to em¬ 
ployees in certain employments in the District of Columbia, 



7 


and for other purposes”; that the liability of the employer 
for compensation under the said Act was insured by the 
General Accident Fire & Life Assurance Corporation, Ltd.; 
that the employment of the claimant by the employer was 
as an office secretary in its office building located at 1605 
New Hampshire Avenue, N. IV., "Washington, D. C.; that 
her hours of employment were from 8:30 A. M. until 5:30 
P. M.; that the employer occasionally sent the claimant on 
errands away from its said office building; that dur- 
6 ing the evening of September 27, 1945, the claimant 
had a telephone conversation with an acquaintance 
who was not an employee of the employer; that in this 
telephone conversation it was agreed by the claimant and 
her said acquaintance that they would have lunch together 
on September 28, 1945, at approximately 12:15 P. M. at a 
Cafeteria located at 15th and G Streets, N. W., Washington, 
D. C., where the claimant often ate her lunch; that during 
the said telephone conversation they discussed a story book 
which the claimant was reading and the said acquaintance 
expressed a desire to read the said book; that the claimant 
agreed to bring ihe said book and loan it to the said aci- 
quaintance when they met to have lunch on September 28, 
1945; that on September 28, 1945, at approximately 12:00 
Noon, the claimant left the employer’s office building to 
keep her luncheon engagement as found above; that it was 
the claimant’s intention to go to the said cafeteria by bus 
and this required her to walk across New Hampshire Ave¬ 
nue to get to a bus stop; that at the said time the claimant 
had in her hands her wallet and the said story book; that the 
claimant, while reading the said book, walked from the em¬ 
ployer’s office building across the sidewalk and stepped in¬ 
to New Hampshire Avenue from between two parked auto¬ 
mobiles yrhere she was struck by a taxicab, suffering a 
haemotoma on the back of the head, fracture of two upper 
incisors, laceration of the lower lip, fracture of the left 
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clavicle, and a fracture involving the external condyle of 
the left tibia; that on March 5,1946, the claimant filed claim 
for compensation under the District of Columbia Work¬ 
men’s Compensation Act against the employer, alleging 
that the injury sustained by her as found above arose out 
of and in the course of the employment; that the employer 
allowed the claimant one hour each day to eat her lunch and 
permitted her to take the said hour when convenient 
7 any time between 12:30 Noon and 2:00 P. M.: that 
the employer did not furnish the claimant with 
lunches nor did it exercise any control over where the claim¬ 
ant spent her lunch hours or ate her lunches; that the em¬ 
ployer exercised no control over the claimant while she was 
away from its premises during her lunch hours; that the 
injury was not sustained on the employer’s premises; that 
the claimant was performing no duty for the employer at 
the time of the injury; that the injury did not arise out of 
and in the course of the employment. 

Upon the foregoing findings of fact, it is ordered by the 
Deputy Commissioner that the claim for compensation be 
and it hereby is REJECTED for the following reason: 

1. That the injury did not arise out of and in the course 
of the employment. 

Given under my hand at Washington, D. C. 
this seventh day of August, 1946. 

/s/ THEODORE BRITTON, 

Deputy Commissioner, 

District of Columbia Compensation District. 


PROOF OF SERVICE 

I hereby certify that a copy of the foregoing compensa¬ 
tion order was sent by registered mail to the claimant, the 
employer, the insurance carrier, and the attorney for the 
claimant at the last known address of each as follows: 
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Name Address 

Miss Emily Wetzel 214 Audubon Avenue, 

Wayne, Pennsylvania 

Provisional Government of 1704-18th Street, N. W., 
tlie French Republic Washington, D. C. 

General Accident Fire & 728 Investment Bldg., 

Life Assurance Corpora- Washington, D. C. 
tion, Ltd. 

Henry H. Glassie, Esquire Tower Building, Washing¬ 
ton, D. C. 

/%/ THEODORE BRITTON, 
Deputy Commissioner 

Mailed August 7, 1946. 
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8 Exhibit “B” 

(Filed May 12,1947) 
Charles E. Stewart 
Clerk 

IN THE 

DISTRICT COURT OF THE UNITED STATES 
For the District of Columbia 


Civil Action No. 
36643. 


Upon consideration of the motion of the defendants for 
summary judgment in their favor, it is by the Court this 
12th day of May, 1947, 

ORDERED that the same be and is hereby granted and 
summary judgments be and are hereby granted in favor of 
the defendant, Theodore Britton and the defendant, Gen¬ 
eral Accident, Fire and Life Assurance Corporation, Ltd. 
of Perth Scotland. 

/s/ JAMES M. PROCTOR, 
Justice. 

Copy mailed to Counsel for 
plaintiff May 1,1947. 

R. "W. Galiher. 


EMILY WETZEL, 


Plaintiff, 


vs. 


THEODORE BRITTON, Deputy 
Commissioner, United States Em¬ 
ployees’ Compensation Commis¬ 
sion, PROVISIONAL GOVERN¬ 
MENT OF THE FRENCH RE¬ 
PUBLIC AND GENERAL ACCI¬ 
DENT FIRE AND LIFE ASSUR¬ 
ANCE CORPORATION, LTD. OF 
PERTH, SCOTLAND 

Defendants. 


ORDER 
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9 Exhibit “C” 

(Filed July 22, 1947) 


Civil No. 36643. 


NOTICE OF APPEAL 

Notice is hereby given this 22 day of July, 1947, that 
Emily Wetzel, plaintiff above named, hereby appeals to 
the United States Court of Appeals for the District of 
Columbia from the judgment of this Court entered on the 
12th day of May, 1947 in favor of Theodore Britton, Deputy 
Commissioner, U. S. Employees’ Compensation Commis¬ 
sion and General Accident Fire & Life Assurance Corpora¬ 
tion Ltd. of Perth, Scotland, defendants above named, 
against said Emily Wetzel. 

/s/ HENRY H. GLASSIE, 
Attorney for Plaintiff. 

Barbour, Garnett, Pickett, 

Keith & Glassie, 

1009 Tower Building, 

Washington, D. C. 

Notice to: 

Richard W. Galiher, Esq., 

Woodward Building, 

Attorney for defendant Assurance Cory., Ltd. 


EMILY WETZEL, 


Plaintiff, 


THEODORE BRITTON, Deputy 
Commissioner, U. S. Employers’ 
Comp. Com. and GENERAL AC¬ 
CIDENT FIRE & LIFE ASSUR¬ 
ANCE CORPORATION, LTD. of 
PERTH, SCOTLAND, 

Defendants. 
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George M. Fay, Esq., 

Daniel B. Maher, Esq., 

United States Attorneys for 
defendant Theodore Britton. 

Ward E. Boote, Esq., 

Chief Counsel , Bureau of Employees’ 
Compensation, Federal Security Agencies. 


10 Exhibit “D* 

IN THE 

DISTRICT COURT OF THE UNITED STATES 
For the District of Columbia 


EMILY WETZEL, 


Plaintiff , 


vs. 

THEODORE BRITTON, Deputy 
Commissioner, U. S. Employees’ 
Compensation Commission and 
GENERAL ACCIDENT FIRE & 
LIFE ASSURANCE CORPORA¬ 
TION, LTD. OF PERTH, SCOT¬ 
LAND, 

Defendants. 


Civil No. 36643. 


STATEMENT OF POINTS TO BE RELIED ON 
BY PLAINTIFF UPON APPEAL 

Comes now plaintiff and assigns as errors committed by 
the court in granting defendants’ cross motions for sum¬ 
mary judgment in the above entitled cause the following: 
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1. The Court failed to hold, as a matter of law, that 
plaintiff’s injuries arose out of and in the course of em¬ 
ployment, and that accordingly plaintiff was entitled to 
compensation under the District of Columbia Workmen’s 
Compensation Act. 

2. The Court failed and refused to enjoin the defend¬ 
ant, Deputy Commissioner, Theodore Britton, from enter¬ 
ing a final order denying compensation to plaintiff, and 
failed and refused to suspend or set aside the findings of 
facts and order entered by said Deputy Commissioner on 
August 7, 1946 insofar as they denied compensation to the 
plaintiff. 

/s/ HENRY H. GLASSIE, 
Attorney for Plaintiff. 

Barbour, G-arnett, Pickett, 

Keith & Glassie. 
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t&mteb States Court of Appeals 

DISTRICT OP COLUMBIA 


No. 9629 

Emily Wetzel, appellant 

v. 

Theodore Britton, Deputy Commissioner, U. S. Employees’ 
Compensation Commission, and General Accident Fire 
and Life Assurance Corporation, Ltd., of Perth, Scot¬ 
land, APPELLEES 


APPEAL FROM JUDGMENT OF THE DISTRICT COURT OF THE 
UNITED STATES FOR THE DISTRICT OF‘COLUMBIA 


> <ica 


? FOE APPELLEES 


coil N , l''R'R5rrATP.1lffRN'r 

This case arose upon a complaint for judicial review of a 
compensation order filed on August 7, 1946, by the appellee 
Deputy Commissioner Theodore Britton, in which he rejected a 
claim for compensation filed by appellant (hereinafter called 
"claimant”), upon the ground that the injury did Dot arise out 
of and in the course of employment. Claimant, a stenographer 
or secretary, was injured on September 28,1945, while crossing 
the street in front of the office building where she was employed, 
on her way to lunch during her regular lunch hour. (The com¬ 
pensation order containing the complete findings of fact of 
the deputy commissioner is printed on page f> of the joint 
appendix.) The said compensation order was issued by the 
deputy commissioner pursuant to the provisions of the com¬ 
pensation law in force in the District of Columbia, namely, the 

(i) 
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Longshoremen’s and Harbor Workers’ Compensation Act of 
March 4,1927 (44 Stat. 1424, U. S. C. Title 33, Chapter 18, sec. 
901 et seq.), as made applicable to certain employments in the 
District of Columbia by Act of May 17, 1928 (45 Stat. 600, 
Chapter 612, sec. 1; D. C. Code (1940) Title 36, Chapter 5, 
sec. 1), which will be referred to as the “compensation law”. 

The claimant brought a proceeding in the court below for 
judicial review of said order pursuant to the provisions of sec¬ 
tion 21 (b) of the Longshoremen’s Act (33 U. S. C. A. sec. 921 
(b)) alleging that the compensation order is not in accordance 
with law. Appellees made a motion for summary judgment 
which was granted and the complaint was dismissed. This 
appeal followed. 

STATUTES INVOLVED 

Section 2 (2) of the compensation law (33 U. S. C. sec. 902 
(2)) which reads as follows: 

The term “injury” means accidental injury or death 
arising out of and in the course of employment, and such 
occupational disease or infection as arises naturally out 
of such employment or as naturally or unavoidably re¬ 
sults from such accidental injury, and includes an injury 
caused by the willful act of a third person directed 
against an employee because of his employment. 

Section 1 of the Act of May 17, 1928 (45 Stat. 600, ch. 612, 
sec. 1; D. C. Code (1940), Title 36, ch. 5, sec. 1), which reads as 
follows: 

That the provisions of the Act entitled “Longshore¬ 
men’s and Harbor Workers’ Compensation Act,” ap¬ 
proved March 4, 1927, including all amendments that 
may hereafter be made thereto, shall apply in respect to 
the injury or death of an employee of an employer carry¬ 
ing on any employment in the District of Columbia, 
irrespective of the place where the injury or death 
occurs; except that in applying such provisions the term 
“employer” shall be held to mean every person carrying 
on any employment in the District of Columbia, and the 
term “employee” shall be held to mean every employee 
of any such person. 
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QUESTION INVOLVED 

The sole question involved is whether the finding of the 
deputy commissioner that the injury did not arise out of and 
in the course of employment is in accordance with law. 

summary or argument 

Claimant at the time of injury was on a public thoroughfare 
on her way to lunch during a regular noonday lunch interval. 
She was not engaged in any activity related to her employment. 
The finding of the deputy commissioner to the effect that the 
injury did not arise out of and in the course of employment is 
supported factually by evidence, and has a reasonable basis 
in law and is therefore in accordance with law. 

ARGUMENT 

The Deputy Commissioner properly found from the evidence 
that the injury did not arise out of and in the course of 
employment 

This case directly presents the question whether injuries 
sustained by employees during the lunch interval, away from 
the industrial premises and without any employment duty to 
perform during the interval, are to be regarded as compensable. 

In the present case the employee had left the industrial 
premises (that is, her office) and was injured on the public 
street at a time when her immediate interest concerned only 
the obtaining of lunch and meeting a friend. There was noth¬ 
ing in this particular activity which was incidental to her em¬ 
ployment (other than such incidlentalness which might be 
inferred from the fact that all employees must eat to have 
energy in order to work). The necessity of replenishing energy 
occurs at other times of the day as well, which would necessarily 
include the evening meal and the overnight rest. Therefore, 
if the replenishment of energy should be the factor which makes 
the act of obtaining lunch an incident of the employment, 
logic would require the same conclusion in respect to obtaining 
the evening meal and sleep thereafter. 
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The great weight of authority in the workmen’s compensa¬ 
tion decisions, in cases where employees are injured away from 
their regular industrial premises during a usual lunch interval 
at a time when they are not concurrently doing something 
incidental to their employment, holds to the effect that such 
injuries do not arise out of and in the course of employment. 
For numerous cases see 6 A. L. R. 1151, 141 A. L. R. 862, and 
Key No. 760 American Digest System. 

There are, of course, a great number of cases involving lunch 
time injuries, which because of the circumstances have been 
regarded as compensable—but there is no general rule pro¬ 
viding protection for employees injured away from the prem¬ 
ises, where they regularly work, at lunch time. 

In practically every case in which an award of compensation 
has been made or affirmed in a lunch time case there was in the 
case some additional fact or circumstance making the particu¬ 
lar lunch time injury compensable. For instance, if an em¬ 
ployee should be sent on an errand for his employer at lunch 
time and therefore concurrently perform a service while absent 
during the lunch interval, and an injury should occur, the injury 
would be regarded as compensable because concurrently the 
employee would be doing something incidental to the employ¬ 
ment; the principle in Cardillo v. Hartford Accident & Indem¬ 
nity Company, 71 App. D. C. 330,109 F. (2d) 674, would be ap¬ 
plied. An employee may be an outside worker, having no plant 
or premise within which to localize the ambit of his employ¬ 
ment, and may combine lunch with the performance of service, 
or the obtaining of lunch at a particular place and time may be 
dictated by the exigencies of his employment. Such concur¬ 
rence of lunch time and exigencies of the employment will be 
found in Cardillo v. Hartford Accident & Indemnity Company, 
71 App. D. C. 330,109 F. (2d) 674, wherein the award was af¬ 
firmed ; or an employer may have an agreement with his em¬ 
ployee which might directly or indirectly cause the entire lunch 
interval to be incidental to the employment; or the employer 
may require the employee to eat at a designated place for the 
convenience of the employer, or to facilitate some phase of the 
work—thus making the obtaining of lunch an incident of the 
employment. For typical case see Krause v. Swartvoord, 174 


5 


Minn. 147, 218 N. W. 555,57 A. L. R. 611, where the employee 
had to eat at a particular restaurant. 

Employees may be injured while on the industrial premises 
eating lunch during a noon day lunch period. Injuries on the 
industrial premises during a lunch interval are regarded as com¬ 
pensable—not because of any cogent factor connected with the 
lunch interval, but because of the so-called “Industrial Premises 
Rule,” which extends to employees the protection of the law 
while properly upon the employer’s premises. Travelers In¬ 
surance Co. v. Cardillo, 78 U. S. App. D. C. 255,140 F. (2d) 10. 
In the Cardillo case supra, (71 App. D. C. 330) which involved 
an outside worker who was injured while combining lunch and 
work this Court said: 

It has often been held that an injury during meal time 
off the employer’s premises, while the employee is going 
to or returning from the place where he eats, may in some 
circumstances arise out of and in the course of employ¬ 
ment. [Italics added.] 

It is obvious from the quotation that the court did not intend 
to say that under all circumstances, where an employee should 
eat lunch away from the employer’s premises, the eating of 
lunch is to be regarded as an incident of the employment, and 
hence the employee remain within the protection of the com¬ 
pensation law during the lunch interval. The court clearly 
recognized the effects of circumstances in particular cases, and 
that cases would rise or fall as those circumstances would show 
the incidentalness of the particular activity to the employment. 
In the case of outside workers, the courts have in general more 
frequently regarded the act of eating as incidental to the em¬ 
ployment—presumably because such employees move from 
place to place, or because their hours may be irregular, or be¬ 
cause the eating time or place may be largely'controlled by the 
exigencies of the particular employment. 

Appellant’s brief contains citations to several cases where 
lunch time injuries were held to be compensable. But it is to 
be noted that the'cases which the appeflanteites all have special 
factors, causing the-eating time or activity to become an inci¬ 
dent of the employment. Some of the cases cited by appellant 
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are unquestionably those involving outside workers, such as 
the cases involving an automobile salesman, a street car con¬ 
ductor, a road worker, and a milk wagon driver. The appellant 
would find it difficult to cite cases of office workers or factory 
workers injured away from the industrial premises, where their 
going to lunch involved no additional activity. Moreover, the 
outside workers’ cases are not entirely uniform in themselves. 
For instance, in the case of Barron v. Norton & Company, Inc. T 
264 App. Div. S02 (N. Y. 1942), (not cited in official reports) 
a traveling salesman during a trip had a chicken bone lodge in 
his throat while eating a meal at a private restaurant. The 
court in such case did not regard the act of eating by such 
traveling salesman as an incident of the employment nor as 
part of the travel status. It is fair to say, however, that the 
weight of authority appears to regard eating as incidental to 
employment in so far as outside workers (including traveling 
salesmen) are concerned where the eating habits are controlled 
by the exigencies of the employment (as in the case of Cardillo 
v. Hartford Accident & Indemnity Company, supra). 

The appellant cites Bollard v. Engel, 254 App. Div. 142 r 
affd. 27S N. Y. 463,17 N. E. (2d) 130 (1938) in justification of 
the assertion that lunch time injuries in general are regarded 
as compensable, particularly in New York. The case appellant 
cites does not appear to be the law in New York, in view of a 
later decision (and the Barron case, supra). In Layton v. 
Spear & Company, 287 N. Y. 610 (1941), affirming 261 App. 
Div. 856, a memorandum opinion of the Appellate Division of 
the Supreme Court of New York (affirmed on appeal) reads 
as follows: 

Appeal from an award and decision of the State 
Industrial Board of workmen’s compensation. The 
claimant was employed as a retail furniture salesman on 
commission. According to custom and with his em¬ 
ployer’s permission he left his employer’s store at about 
four P. M., and walked about one block to a tavern 
where he had some lunch. While returning to the store, 
shortly after five P. M., he slipped on the ice and fell. 
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The State Industrial Board found that the accident 
arose out of and in the course of his employment. 
Award reversed, and claim dismissed, on the authority 
of Matter of Johnson v. Smith (263 N. Y. 10) and 
Matter of Oram v. Byron G. Moon Co., Inc., (260 App. 
Div. 822). Hill, P. J. and Bliss J. concur; Crapser, J., 
concurs, on the authority of Matter of Mclnemey v. 
Buffalo & Susquehanna R. R. Corp. (225 N. Y. 130), 
and Matter of Clark v. Voorhees (231 id. 14); Heffernan 
and Schenck, JJ., dissent, on the authority of Matter 
of Bollard v. Engel (254 App. Div. 162; affd. 278 N. Y. 
463). 

Appellant cites two local cases ( London Guarantee & Acci¬ 
dent Co. v. Britton, and Cardillo v. Hartford Accident & In¬ 
demnity Company) as supporting the proposition that all 
lunch time injuries are compensable, stating that the reason 
for such view is the fact that lunch is necessary for full effi¬ 
ciency, and this requirement therefore makes eating an incident 
t)f the employment. 

The case of Cardillo v. Hartford Accident & Indemnity 
'Company is discussed above to show that it contains elements 
which would cause it to fall squarely within the principle ap¬ 
plied in the cases of outside workers combining work and lunch. 
It is obvious that this Court did not intend to regard all lunch¬ 
time cases as compensable, on the sole theory that each em¬ 
ployee must eat in order to attain maximum efficiency—thus 
making the eating an incident of the employment. If the Court 
had intended such result, it is believed that it would not have 
•used the words in the opinion “may in some circumstances”— 
thus indicating that only in some lunch time injury cases would 
the injury be compensable. In the Cardillo case the employee 
Gamer, an outside worker for a sightseeing company, had driven 
passengers in a sightseeing car to Mt. Vernon, and while the 
passengers were at Mt. Vernon he necessarily had to wait 45 
minutes. “Waiting time” is the same as “working time” so far 
as protection of the law is concerned (he who waits also serves). 
Whether Garner ate or did not eat during the 45 minutes wait- 
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ing interval would not have changed the fact that he was acting 
in the course of his employment -during such period. While 
waiting he chose to combine the “standing by” with the eating 
of lunch. The exigency of his employment controlled his lunch 
time as well as the place of eating. Such circumstances brought 
the case well within the pattern of those cases where lunch is 
combined with an employment feature, or where the -exigency 
of the employment control the eating time—thus es tab lishing 
the incidentalness of the act of eating to the employment. 

Here the Appellant received her injuries during a definite 
period set apart by her employer as belonging exclusively to 
her, and during which period she was free to go anywhere that 
she chose, subject to no orders from her employer, and freed 
from all responsibilities in reference to her employment. See 
Callaghan v. Brown, 218 Minn. 440,16 N. W. (2d) 317 (1944). 

The appellant has apparently gleaned from the opinion in 
the Cardillo case the notion that the ratiocination of the 
opinion proceeds solely upon the basis that eating alone nrnkw 
the lunch time activity an incident of the employment, through 
the mere fact that working efficiency is thus restored. “Eat¬ 
ing,” therefor, ipso facto becomes thus Indeed to the employ¬ 
ment. If this were the test (and the only test) obviously every 
employee would be entitled to the protection of die Law at every 
noonday meal interval, in every occupation. And as em¬ 
ployees must eat an evening meal, sleep, and eat breakfast, to 
restore energy to enable diem to serve their employer it is not 
possible logically to exclude these equally cogent energy re¬ 
storers. It is not possible, logically, to rest a decision of this 
kind on the singular basis of restoration of energy without 
practically admitting twenty-four hour protection for all em¬ 
ployees. The opinion in the Cardillo case must of necessity 
be viewed as intended to be consistent with the pattern of the 
other cases into which it fits; that is, it merely recognizes that 
eating “may in some circumstances,” because it is combined 
with some employment activity or interest, or some employ¬ 
ment exigency, become an incident of the employment. 

The appellant also rests on London Guarantee & Accident 
Co. v. Britton, 78 App. D. C. 195, 138 F. (2d) 932, and draws 
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from the language (quoted in appellant’s brief ) the assumption 
that this Court has recognized all injuries occurring during the 
lunch hour interval as compensable, in circumstances where 
there is no factor showing incidentalness of the eating to the 
employment. The appellant draws this inference from the 
following language in the opinion: 

And finally, this Court has recently held that injuries 
sustained while an employee is going to or from lunch 
arose out of and in the course of employment (citing 
and quoting from the Cardillo case). 

Obviously the court’s statement should be taken as limited by 
the considerations in the case which it cited. In the London 
Guarantee case the employee was not injured merely while at 
lunch away from the premises. He was injured while per¬ 
forming service for the employer under direct orders to obtain 
lunch for other employees. Strictly, this was not a “lunch 
time” injury case, but the case of an employee injured while 
on a mission, or errand for his employer. If it should be con¬ 
sidered as a lunch time case, it has within it the essential ele¬ 
ment of activity for the employer, the employee was acting 
directly under orders, which fact establishes the incidentalness 
of the activity to the employment. 

The deputy commissioner would have been presumptuous 
indeed to have assumed from the two cited opinions of this 
Court that the Court intended to step aside from the weight 
of authority, and to establish a new rule in lunch time cases. 
The question in this case, so far as the Deputy Commissioner 
is concerned, was not one of liberal interpretation of the Com¬ 
pensation Act, but rather the necessity of deciding a case in a 
manner consistent with established principles. 

CONCLUSION 

In conclusion it is again stated that this case puts squarely 
before the Court the question whether injuries sustained by 
employees at lunch time are to be regarded as compensable, 
where the only element of incidentalness to employment is that 
which may be inferred from the fact that eating energizes the 
employee and causes him to work more efficiently. If such 



rule should be found by this Court it would constitute a muta¬ 
tion-in-£he present law. 
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